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Tribunal Vide its order dt. 2nd July. 1997 allowed the claim of the
respondent -assessee by holding that s. BOAB has no application to a case
covered by s. SOHlie of the Act.
6. Aggrieved, appellant filed.an appeal before High Court. High Court Vide
its impugned judgment and final order dt. 12th March, 2003 [reported
as CIT us. Harisons Ma,layalam Ltd. (2004) 188 CTR (Ker) 4(j9 Ed]
dismissed this appeal and afftrmed the decision of tile Tribunal.
7. Nobody is present on behalf of the respondent-assessee. We have
heard learned senior counsel appearing for the appellant Mr. Dhruv
Mehta. He has drawn our attention to the recent judgment rendered by
this very Bench in the 'Case of Jeyar Consultant & lnuestmeni (P) Ltd. us.
CIT (2015) 276 CTR (SC) 65 : (2015) 117 DTR (SC) 369 : 2015 (4) SCALE
410 wherein it is categorically held that to avail the benefit of s. '80HHC
of the IT Act there has to be positive income from the export business.
The said judgment in our opinion squarely covers the present case. The
order of the High Court is accordingly set aside and the order of the AO is
restored.
8. The appeal Is accordingly disposed of.
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Income-tax Act, 1961, s. 69·
in tavour 01: Revenue with remand; Assessment years 1992-93 & 1993-94
Income trom undisclosed sources-Addition-Unaccounted. sales vi$-a-vjs sales
accounted ["r by sister CQncern-Partners 01 the assessee-lirm a~tted excess
stock in their statements recorded under S. 131-Though the assessee L

eJlplwed the diIleren.ce before the CIT(A) with tlie help of the books 01
account 01 its sister con.cern AA Ltd., it was found that unaccounted sales ofr f . •

32,809 kgs 01 linisbed goods were~ made to AA :Ctd.-CIT(A) upheld the
additions made on account 01unaccounted production, sales and closing stock
01 finished' products-Ssme bas' been upbeld by the Tribunal as weH as tne'
High Court-Assessee's counsel has submitted that he can ollered to adduoo

·From the judgment and order dt.7th March. 2003 of the Gujarat High
Court in Tax Appeal No. 292 of 2002
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satisfactory evidence in support of his plea that the aforesaid sales have been
shown as income by AA Ltd. on which tax bas been paid by it-If the assessee
is able to prove that tax on the income generated from the sale of the aforesaid
finished produt::ts has been paid by AA Ltd. benefit thereof should be extended
to the' assessee- Therefore, matter is remanded back to the assessing
authority to give an opportunity to the assessee to demonstrate as to whetlier
AA Ltd. has already paid the tax on tbe income from the aJore~aid sales, and to
accord benefit to the assessee it that is shown

• (Para 4) •

•

Conclusion: In view of the avernment by the assessee's counsel that the
unsccounted sales of the assessee have been shown as income by its sister
concern on which tax has been paid by it, matter is remanded back to the
assessing authority to give an opportunity to the assessee to demonstrate as tc
whether the sister concern has already paid the tax on the income from the
aforesaid sales, and to sccord benefit to the assessee If that is shown.
Counsel appeared: Manish J. Shah. Kumar Shashank & Abhishek Vmod
Deshmukh, lor the Appellant : Rupesh Kumar, Mrs. Anil Katiyar, Ms.
Shweta Garg & B.V. Balaram Das, for the Respondent

ORDER-BY THE COURT :
The appellant-assessee is a registered finn engaged in the business of
manufacture of PVC pipes of different varieties and sizes. SUITey
operations were conducted by the IT authorities under s. I3BA of the
Income-tax Act, 1961 (hereinafter referred to as <Ace)at the factory
premises of the assessee Ion 23rd Sept., 1993. During the course of
survey operations, the stock at the premises was physically verified by
the survey party and total stock of the value of Rs. 16,92,420 Wa:'S found .

•Statements of both the partners were recorded under s. 131 of the Act. In
the said statement, it was admitted that the stock as per books was
around Rs. 3 lakhs and the excess stock of Rs. 13.92,000 was
accordingly, admitted. On this basls, the addition was made and the.
assessment order was passed by the assessing authority in respect of the
asst. yrs. 1992-93 and 1993-94.
2. Before the CIT(A), the appellant-assessee sought to explain this
difference by alleging that upto 23rd Sept., 1993, sales of 32,809 Kgs. of
finished products was made by one of the sister concerns of the assessee.
namely, M/ s Ashish Agro Plast (P) Ltd., and the same was wrongly shown
to be that of the assessee. On this plea taken by the assessee, in support
of which some documents/materials were also filed, the CIT(A) 'asked for
remand report from the assessing authority. Before the assessing
authority. the representatives of assessee were asked to produce the
books of account of M/s Ashish Agro Plast (P)Ltd. for the asst. yrs. 1993-
94 and 1994-1995. It was found that the sales of the finished product of
32,809 Kgs. as shown in the sales register of the sister concern tallies
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